Controls on the private use of land are not of recent vintage-they go back at least to the Romans,' if not into the darker past, and find expression in various statutes and judge-made doctrines of centuries ago. 2 Despite Blackstone's overly broad pronouncement that private property rights could not be violated "even for the general good of the whole community,"
time by Parliament and the judiciary in England. 4 This tendency toward controls passed rather easily into the American experience 5 with the result that, despite American declarations somewhat similar to Blackstone's, 6 we not only have restricted the use of land when the public welfare demanded it, 7 but we have also used land itself as an asset in achieving national goals. 8 The idea that rights in land are absolute, finding expression in the "life, liberty and property" trilogy of John Locke and the authors of the Constitution, 9 was modified early in our history by the recognition that property is a resource as well. As such, although title to it has been protected even in extreme situations, as it was in the Supreme Court's decision to favor bona fide purchasers in Fletcher v. Peck,' 0 property rights have never been so absolute that they have been allowed to subvert the economic needs of a community or stifle technological growth. For example, in Charles River Bridge v. Warren Bridge" the property rights of the owners of the bridge had to give way to community needs and market demands. Moreover, no compensation was awarded to the holders of the bridge franchise because that might have affected adversely the growth of the railroad industry. 12 Land was controlled as well by the courts through the doctrines of nuisance and waste. Whenever the principle of sic utere tuo ut alienum non laedas' 3 entered the picture on behalf of an aggrieved landowner, it meant that property rights were not absolute. If no man could use his land in such a way as to injure his neighbor, the result was that his neighbor had something similar to an implied easement restricting nearby land uses. Moreover, if the heralded Blackacre's life tenant had to answer to the remainderman for his use while in possession, then he was not absolutely free to use the property as he might choose.
It was not a difficult step to move from the concept of judicial controls grounded in nuisance concepts to ordinances based on the police power and bearing a resemblance to statutory nuisance controls. In the early twentieth century cases of Hadacheck v. Sebastian 14 and Reinman v. City of Little Rock,' 5 the United States Supreme Court confronted and approved such ordinances. After that, it was a leap, but not quite so giant a leap as it might have seemed, to approve a more complex, comprehensive zoning ordinance such as that approved in the landmark case of Village of Euclid v. Ambler Realty Co.6 The ordinance was upheld against a landowner's claims that it amounted to an unconstitutional taking which deprived him of liberty and property without due process of law and that it also denied him equal protection. 17 The conscience of the essentially conservative judge who purportedly innocent purchasers, but the Court held that the contract clause prevented the legislative annulment of their titles. 12. Chief Justice Roger B. Taney stated for the majority:
In some cases, railroads have rendered the turnpike roads on the same line of travel so entirely useless, that the franchise of the turnpike corporation is not worth preserving. Yet in none of these cases have the corporation [sic] supposed that their privileges were invaded, or any contract violated on the part of the state. wrote for the majority was assuaged by the thought that such an ordinance would actually preserve property values. 18 The exercise of public power to control land, therefore, existed long before the New Deal. Moreover, it was a power that had been utilized for honorable purposes-to promote the general welfare of the community, including its health, safety and morals; to preserve the value of property; and (although this was not recognized as a valid purpose standing alone) to enhance the beauty of the community and the surrounding area. 19 An entirely new profession, the planners, emerged. 2 0 New planning devices and concepts were devised to improve and provide flexibility in community development. 2 Whatever its success, the intention behind land planning was and is admirable and the aims desirable.
But there are other values as well to which our society accords a high priority. It is not purely a matter of individual property rights being balanced against and occasionally coming into conflict with the public right to control or limit individual land use. There is the added problem of the effect these controls have on other asserted individual rights, including the rights of people of limited income, often members of a racial minority, to find housing in particular geographical areas and the rights of all people to move prohibited the construction of apartment buildings in areas zoned "residential." In rejecting the landlord's claims, the Court announced that zoning ordinances will be declared unconstitutional only when they are "clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals, or general welfare."Id. at 395.
18. Justice Sutherland referred to apartments in a single-family residential area as "mere parasites" and stated that the coming of apartment houses to such an area would ultimately ddstroy "the residential character of the neighborhood. . . . Under these circumstances, apartment houses, which in a different environment would be not only entirely unobjectionable but highly desirable, come very near to being nuisances." 272 U.S. at 394-95. The attitude of the time was geared toward thinking primarily of "residential" as meaning single-family residential.
19 from place to place. All zoning provisions as well as other forms of land use controls are exclusionary in one way or another, and thereby limit the rights of certain individuals to move into a particular area, but the issue remains as to how exclusionary they can be and still survive constitutional review. To put it another way, what forms of exclusion are legitimate and what forms are not? In deciding these questions, the courts, both federal and state, have had to choose between two important values: the public right to control the use of land for the public benefit under the police power and individual civil rights of due process and equal protection under the federal and state constitutions as well as the right to travel freely. The traditional challenge to a zoning provision as being such an arbitrary and unreasonable use of the police power as to amount to a taking, while continuing as the basis for most litigation, no longer stood alone by the mid-1970's. The new challenges to land use controls were predicated upon the alleged violation of fundamental, constitutionally protected civil rights. Thus,a new dimension to the due process question has been created, and the results have been conflicting. 22 It is the purpose of this Article to attempt to categorize these developments and to analyze what currently appears to be constitutionally acceptable.
I. THE ROAD TO Mount Laurel
Two cases of the 1970's, Golden v. Planning Board 23 and Construction Industry Ass'n v. City of Petaluma,24 are illustrative of the current situation. The problem both cases deal with is one which is endemic to large urban areas. A huge central city forms the nucleus for the metropolitan region. It is rotting away at the core, with its central business districtssurrounded by slums or deteriorating tenements, and its businesses and more affluent citizens fleeing to the suburbs. Urban renewal and slum clearance projects have failed to stem the tide, with the result that most of the whites and the better educated and better paid minorities have departed. Following them is not a difficult decision for the downtown stores with wealthier and middle-income clientele. By retreating to suburban shopping centers, they 22 
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are not only pursuing the people to whom they sell, but are also escaping the higher taxes, the increased crime, the congestion and the generally unpleasant environment of the central city. Nor is the decision by businesses to move out of the city a difficult one since many of the people who control them live in the suburbs. If Pepsi-Cola can function as effectively and sell as many Pepsis by having its main headquarters closer to Rye and White Plains than to midtown Manhattan, then why not?
This was the movement of post-World War II America, and it was a movement which accelerated during the tensions and strife of the middle to late 1960's.25 It was surely not slowed by the northward spread of school desegregation and court-ordered busing. As many of the more affluent headed for the suburbs, the ability of the central city to maintain public services diminished. And the more the problem was dealt with through increased taxation, the more people retreated from it if they had the income to do so.
But the problems of the central city were at least in part being transferred to the suburbs. What had been small outlying communities found themselves being inundated with more people than they could accommodate. Suddenly there were not enough schools, not enough policemen, not enough fire stations, not enough available water and sewers, not enough streets or utilities to handle the influx. These little towns were becoming satellite cities; they found themselves "in the path of development." 2 6 Confronted with such a predicament, these satellite communities were faced with two threshold questions: First, could the community increase its public facilities and services rapidly enough to accommodate this growth, and second, even if that appeared possible, did the community want to try to absorb so many people? If either or both questions were answered negatively, the planners, lawyers and town fathers turned first to certain land use devices which were a natural outgrowth of zoning and which also found a parallel in subdivision development. The natural result of the use of such devices would be a limitation on growth. For example, if this were a suburban community which had existed largely as a "bedroom community" for those who worked in the central city, it might elect to zone predominantly or even entirely for single-family dwellings, located on lots of substantial size, with square-foot requirements relating to the size of the structure. In addition, it might impose setback lines and side lot requirements. The obvious results would be a relatively low population density due to the exclusion of multi-family housing and mobile homes, a limitation on the types of people who could come into the community (because persons of low and moderate income probably could not afford to live there) and a lessening of the demands on community facilities and services in most communities experiencing an influx of white collar, middle and higher income families. Other results would include the maintenance of overall property values combined with an increased property tax base due to the construction of substantial houses on large lots, and, in general, the maintenance of essentially the same type of community which had attracted the people who came earlier.
These types of limitations, utilizing the police power, bear a striking similarity to the restrictive covenants employed in private subdivision developments. 27 In essence, the municipal government imposed on all or part of the community what it viewed to be the desirable aspects of expensive subdivision developments. The courts generally agreed that this did constitute a valid exercise of the police power:
28 if the population were less dense, there would be less traffic (which meant greater safety), less danger from fire in general and less danger of fires spreading when they occurred (which meant greater safety), pleasant neighborhoods consisting of large houses on wide lots (which supposedly enhanced the mental health of the residents), a protection of property values (which was in the general welfare), and various aesthetic benefits (which were legitimate to take into account as long as there were other benefits accompanying them). 2 9 There would also not be very many minorities, poor people, or assorted undesirables-but the courts did not consider this result until more recently.
The earlier cases concerned situations in which the satellite communities had utilized these traditional forms of land use controls. These requirements are sometimes called "the zoning envelope" in that they represent a dimensional model which dictates the location, size and shape of the structure as well as the size of the lot" Most zoning laws in the United States today include regulations concerning the size and height of structures, the amount of the lot which is subject to occupancy, setback lines and open spaces. 30 This Article, however, will concentrate on three devices: the regulation of minimum lot sizes, the regulation of the minimum square feet in a house and restrictive use limitations.
Minimum Lot Sizes
A leading case on minimum lot areas is Simon v. Town of Needham,31 which was decided almost thirty-five years ago by the Supreme Court of Massachusetts and which upheld a one-acre minimum. It was a valid exercise of the police power, said the court, to establish a neighborhood of homes in such a way as to avoid congestion in the streets, to secure safety from fire and other dangers, to prevent overcrowding of land, to obtain adequate light, air and sunshine, and to enable it to be furnished with transportation, water, light, sewer and other public necessities, which when established would tend to improve and beautify the town and would harmonize with the natural characteristics of the locality .... 32
29. Generally speaking, most courts will not uphold an ordinance which is founded entirely upon aesthetic considerations, but will uphold an aesthetically beneficial ordinance if, in addition, it has more traditional police power justification. If a reasonable minimum lot size would facilitate the alleviation of these concerns, then it was appropriate to use the police power in this fashion. But the Massachusetts court added this caveat: A zoning by-law cannot be adopted for the purpose of setting up a barrier against the influx of thrifty and respectable citizens who desire to live there and who are able and willing to erect homes upon lots upon which fair and reasonable restrictions have been imposed nor for the purpose of protecting the large estates that are already located in the district. The strictly local interests of the town must yield if it appears that they are plainly in conflict with the general interests of the public at large, and in such instances the interest of "the municipality would not be allowed to stand in the way. . . . " We assume in favor of the petitioner that a zoning by-law cannot be used primarily as a device to maintain a low tax rate. It does not appear that it was so used here.
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Over two decades later, in Aronson v. Town of Sharon, 4 Massachusetts invalidated a zoning provision involving lots of 100,000 square feet in size with a width of not less than 200 feet. "All that has made Sharon beautiful" would be promoted, it was argued on behalf of the town, and "amenities that are fundamental to mental and physical health" would be encouraged."5 But the Massachusetts court felt that these lots were unreasonably large and that the police power had been overextended to the point that this would amount to a taking without compensation. However, the earlier statement in the Simon case about the potential exclusionary effect of such provisions did not form the basis for the Aronson decision.
• Many courts had considerably less difficulty in sustaining large lot sizes, and during the 1950's and 1960's most jurisdictions upheld these large lot minimums.36 A three-acre minimum in the "finest residential development of the entire metropolitan area" of St. Louis was upheld. 37 Fifteen years after that case, in 19.67, theMaryland Court of Appeals upheld a county zoning ordinance providing for five residential zones, one of which covered a wide area and imposed a five-acre minimum lot size. 3 Maryland court was not impressed by the argument that only" 'substantial' people, of 'more than ample' financial resources" could afford such lots. In addition to the concern over certain historic sites, the court cited testimony that it was worthwhile to attract people "of means" to the community, that tourism would be promoted, that such zoning was reasonable for a rural county in an otherwise urban area because it would preserve the character of the area, and that health and safety would be promoted by alleviating traffic and sanitation problems.
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One of the first decisions against large lot minimums was the Virginia Supreme Court invalidation of a two-acre minimum4 n The requirement had been imposed on about two-thirds of a county which was experiencing rapid growth, but the court felt that the primary effect was to prevent low income people from living in that part of the county. This case harkened back to the caveat of the Massachusetts court in Simon v. Needham. Probably, however, the most influential blow was struck in 1965 by the Pennsylvania Supreme Court in National Land & Investment Co. v. Kohn.41 In National Land, subdivision developers, not minorities or low income groups, were the complaining parties. This case involved an eightyfive acre tract the value of which had been diminished substantially when the lot minimum was increased from one acre to four acres. In holding this four-acre minimum unconstitutional, the court looked at the region in general and the growth of Easttown Township, where the tract was located. "Zoning," said the court, "must not and cannot be used by. . . officials as an instrument by which they may shirk their responsibilities. Zoning is a means by which a governmental body can plan for the future-it may not be used as a means to deny the future. "4 If all townships in the area turned to large lot zoning, the result would be to deny building sites for a growing population. Arguments as to the preservation of the character of the area and its historic sites, alleviation of alleged sewage disposal problems, elimination of traffic problems, and similar arguments did not impress the Pennsylvania court. The fundamental issue was the exclusion of people:
The question posed is whether the township can stand in the way of natural forces which send our growing population into hitherto undeveloped areas in search of a comfortable place to live. We have concluded not. A zoning ordinance whose primary purpose is to prevent the entrance of newcomers in order to avoid future burdens, economic and otherwise, upon the administration of public services and facilities can not be held valid. Of course, we do not mean to imply that a governmental body may not utilize its zoning power in order to insure that the municipal services which the community requires are provided in an orderly and rational manner.
• . . It is clear, however, that the general welfare is not fostered or promoted by a zoning ordinance designed to be exclusive and exclusionary. 43 Easttown stood along the path of suburban development. Therefore, it could engage in orderly planning to accommodate growth but could not, to paraphrase the court, create a barrier to the future.
The commitment of the Pennsylvania court to the principles stated in National Land was reaffirmed in Appeal of Kit-Mar Builders' in 1970. Existing zoning required two and three-acre minimums. The restrictions were held invalid and the rezoning approved because the township could not "keep out people, rather than make community improvements" and because population growth had to be dealt with directly without refusing "to confront the future by adopting zoning regulations that effectively restrict population to near present levels." 45 These decisions may not seem to have added much to the development of a civil liberties approach to zoning cases. They were brought by developers, and the motivating factor was the desire of the developers to make more money by building more expensive houses on smaller, but still expensive, lots. Even after these decisions, the lots which were left were hardly of the kind which would be occupied by persons of low or moderate incomes. Lots of one acre or more in size can, and likely did, accomodate the construction of houses designed to appeal largely to persons in the middle or upper middle income ranges. Nonetheless, the language employed by the Pennsylvania Court and the decisions reached have brought courts a great deal closer to the broader-based questions of the mid-1970's.
Minimum House Sizes
If the size of a lot necessarily limits the market for housing, quite obviously the size of the house on the lot does also. While it may be assumed that no one is likely to build a "cracker box" of a house on a city or suburban lot of one acre or larger, one way to ensure this is to require that each house contain a minimum number of square feet. This is, once again, the translation of typical subdivision restrictions into government-imposed regulations. Such which the regulation is deemed to be reasonably related to health, safety and the general welfare. 46 The leading case on the subject is Lionshead Lake, Inc. v. Township of Wayne, 47 decided in 1952 by the New Jersey Supreme Court. It upheld minimum dwelling sizes in a rural township which contained a substantial number of vacation homes. The court held that the number of square feet in a dwelling had a relation to the health of the occupants and that the imposition of minimum sizes was within the police power. This was true even though the rural township lay "in the path of the next onward wave of suburban development." 4 8 The size of dwellings, said the court, "inevitably affects the character of the community and does much to determine whether or not it is a desirable place in which to live" and to hold otherwise might present a "grave danger. . . of the erection of shanties which would deteriorate land values generally to the great detriment of the increasing number of people who live in Wayne Township the year round." 49 It seems apparent that the decision was based largely on the threat to property values posed by vacation homes and the desire to prevent construction of shacks which would be occupied for only a small part of the year. The court felt that there was a clear relationship between the size of living quarters and the mental health of the occupants-another legitimate zoning goal. This is one of several cases to recognize the validity of zoning for minimum building size.
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Lionshead Lake created quite a debate among some of the leading land use scholars of the day, 51 and the issue continues to arise 5 announced by Lionshead Lake. 5 3 Although zoning has always been recognized as exclusionary to some degree, Lionshead Lake and the opposition it engendered focused attention on the social ramifications of zoning, particularly its economically and perhaps racially discriminatory nature. 54 
Restrictive Use Limitations
There is yet one other major instrument which reinforces the exclusionary tendencies of zoning-the practice of use limitations. Since Villiage of Euclid v. Ambler Realty Co.,55 many of the cases have centered around ordinances which zone for single-family residential use only. 56 This not only keeps down population density but also serves to exclude people of lower and moderate incomes. It further excludes some persons of higher incomes, most young people and many older people, who are seeking residences in apartment houses or condominiums.
In a 1966 case, the Illinois Supreme Court was confronted with an ordinance which involved the definition of "family" and which defined it in a fairly typical way-relationship by blood, marriage or adoption, plus servants, and no more than one gratuitous guest. 57 The ordinance was challenged by a woman who owned a house in a single-family district which was occupied by four young men as her tenants. The opinion by Justice Schaefer, striking down the definition, stated that other courts had emphasized "the single housekeeping unit aspect of the term, rather than the relationship of the occupants." 58 The Illinois court noted the mobility and instability of the modern family and held it impermissable for an ordinance to "penetrate so deeply as this one does into the internal composition of a single housekeeping unit." 5 However, an ordinance which was only slightly more liberal in its definition of "family" was subsequently approved by the United States Supreme Court in Village of Belle Terre v. Boraas.° This provision had been attacked on several grounds: interference with the right to travel; interference with the right to enter and settle in a state; the barring of undesirable persons from the community; invasion of the right of privacy; and in general, that the restriction did not further a valid governmental interest and was not in accord with our experience as an open and egalitarian society. The ordinance did permit two unmarried people to live together, and the Court found that it was not necessary to allow more than that. Speaking for the Court, Justice Douglas found virtue in creating areas for "family" living within a city and restated that the police power "is not confined to elimination of filth, stench, and unhealthy places" and may be used to create "zones where family values, youth values, and the blessings of quiet seclusion, and clean air make the area a sanctuary for people.' '61 Justice Marshall wrote a strong dissent based on the invasion of the freedom of association and the right to privacy, and Justice Brennan also dissented. The decision was attacked in a number of law reviews on grounds generally relating to equal protection. 62 Nonetheless, the decision seems likely to stand for some time to come, and it has served to promote Justice Douglas' view of the legitimacy of considering aesthetics in zoning.
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Boraas is noteworthy in that traditional zoning practices favoring single-family units and family living were sustained against an attack based on such constitutional arguments as the right to travel, freedom of association, the right of privacy and equal protection. However, the question of exclusion of people from a community was not squarely considered. Douglas' opinion focused on the validity of setting aside an area for families as they are traditionally thought of. He apparently did not believe that this type of zoning had any effect on people wanting to settle in the community-they could settle in some other zone. This, however, does not take into account 60. 416 U.S. 1 (1974) . The ordinance permitted only one-family dwellings and excluded lodging, boarding, fraternity or multiple-dwelling houses. It defined "family" to mean one or more persons related by blood, adoption or marriage, or not more than two unrelated persons, living and cooking together as a single housekeeping unit. Id. at 2. This ordinance may be compared to the ordinance at issue in the recent case of Moore v. City of East Cleveland, 97 S. Ct. 1932 Ct. (1977 the problem of "bedroom" communities zoned entirely or almost entirely for single-family residential use. A further aspect of Boraas is that it contained no element of discrimination against racial minorities or poor people. The plaintiffs were college students, and cases involving college students, whether in the context of communal-type living as here or fraternities or clubs, have never evoked particular sympathy from the courts.' 4 Thus, the Court was unimpressed by the constitutional arguments presented in Boraas in light of its particular factual context. This rather simple fact seems largely overlooked in the constitutionally based rhetoric which followed the decision.
As such, despite the attention accorded it, it is not clear that Boraas is as significant as it seemed to some when it was decided. While the decision leaves single-family zoning, along with its exclusionary effects, intact, it must be remembered that the situation involved no overtones of racial or economic discrimination. The decision offers little guidance in the context of single-family zoning which can and has been employed in such a way as to exclude minorities and the economically deprived. No mention was made of the use of such zoning to prohibit mobile homes or multi-family housing, and it is in this context that the constitutional issues which were raised in Boraas become more real as well as more apparent. 
II. FROM Mount Laurel
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of them will be members of racial minorities. It should be recognized that the problem of exclusion pits two legitimate values against one another: the equal right of people to move freely and live in places of their choosing as opposed to the interest of society in employing the police power to promote the type of community that is desired by present inhabitants. This is a different issue from the old one of the police power versus property rights. It is the police power versus civil rights. Measured on the scale of judicial values in this country, as the cases have evolved over the past half century, 68 this presents a much more serious problem.
This problem is highlighted by several Missouri cases. In City of Moline Acres v. Heidbreder, 69 the Missouri Supreme Court concluded that the Missouri statutes were not intended to enable a municipality to adopt a one-use district zoning ordinance encompassing the whole town. This decision struck a blow at the exclusionary effect of the satellite bedroom communities surrounding St. Louis. Bounded by the Mississippi to the east, the city of St. Louis and its minorities could be locked in by surrounding suburban communities to the west which circled north and south to meet the river. It could be encircled, that is, if the suburbs could zone for a single use-single-family residential-and further zone for lots and dwellings of substantial size. But Moline Acres did not last for long. Criticized by its own state court of appeals sitting in St. Louis, 70 73 it was confronted with a situation involving an ordinance prohibiting the construction of new multiple-family dwellings. An organization wanted to construct facilities for low and moderate income families in Black Jack. The result was an action under the Fair Housing Act, Title VIII of the 1968 Civil Rights Act. 7 4 Although the district court dismissed the complaint, it noted the virtually all-white composition of Black Jack, and the court of appeals quoted extensively from those findings. In invalidating the ordinance, the court stated that, under the provisions of Title VIII, the "plaintiff need make no showing whatsoever that the action resulting in racial discrimination in housing was racially motivated." ' 75 "Effect, and not motivation, is the touchstone, in part because clever men may easily conceal their motivations" and because a prima facie case had been shown by demonstrating a "racially discriminatory effect." , 76 The test that the court employed was one of "ultimate effect," and the effect of the action by Black Jack was to prevent eighty-five percent of the blacks in St. Louis from living in Black Jack. It concluded that every municipality must make available a variety and choice of housing and must bear its "fair share of the present and prospective regional need.''82 In the absence of regional zoning which would allocate housing over a wide area, Mount Laurel would have to adopt appropriate zoning regulations and take whatever additional action is required to encourage "the fulfillment of its fair share."
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Norman Williams, who has written ably and extensively on land use planning, viewed Mount Laurel as "the most important zoning case since Euclid-and indeed supersedes Euclid on one-third of its holding, having to do with residential building types," because it placed serious limitations on zoning and planning which exclude lower economic classes from finding housing in the suburbs.8 Of course, the decision did not "supersede" a United States Supreme Court decision, but insofar as New Jersey was concerned, it did have the effect of placing serious limitations on zoning and planning which resulted in excluding lower economic classes from housing in the suburbs. In addition, Mount Laurel had overtones similar to the school desegregation orders in that it seemed to contemplate that additional court action might be required to achieve the desired goal. 85 In the sense that it involved movement and was aimed at breaking down housing patterns in 80 85. The opinion is somewhat ambiguous on this point in that the New Jersey Supreme Court drew back from the order of the trial court directing the township to conduct studies and provide a plan of affirmative public action intended to satisfy these needs. The supreme court found this to be too strong a remedy for the moment, because it felt the municipality should first have the opportunity to act without judicial supervision. Obviously, this leaves the way open to later judicial supervision if the action taken is unsatisfactory. order to arrive at an appropriate "mix" of social classes, it was also somewhat reminiscent of the busing cases.
The Mount Laurel decision was viewed as the new reality, and the philosophy underlying the decision was advocated by many of those writing in the field. The thinking prevalent at this time is best illustrated by a report of the American Bar Association Commission on Housing. 8 6 The authors of the report advocate involving the judicial system in a manner similar to the way in which it was involved in school desegregation. The courts would require local governments to provide space for low income housing, and national and state instrumentalities would require local governments to plan for the construction of low income housing. The power of the law, both judicial and legislative, would be invoked to force compliance by municipalities; and municipalities which did not comply or which lagged behind by not meeting their "fair share" (as contemplated by Mount Laurel) would be required to take affirmative action with the courts perhaps
HOUsING FOR ALL UNDER LAW: NEW DIRECTIONS IN HOUSING, LAND USE AND PLAN-
NING LAW (R. Fishman, ed. 1977). This comprehensive report includes the following observations and conclusions: (I) Restrictive zoning practices contribute to the high cost of new housing, creating an economic barrier which reinforces existing patterns of racial segregation. (2) Local governments have an affirmative duty to provide housing for lower and moderate income persons. The report suggests that local regulations which hamper the construction of low-income housing be removed and that incentives be offered to private developers. It is further suggested that planning be done on a regional, rather than local, basis. (3) Procedural roadblocks such as restrictive standing requirements should be removed in order to facilitate legal challenges to zoning laws which prevent a municipality from providing its "fair share" of low-income housing. Judicial remedies must be comprehensive enough to make a meaningful change in existing housing patterns. (4) Closer judicial scrutiny must be given to the administrative process in zoning, a process which often has led to highly subjective and unpredictable results. (5) Modern and flexible planning techniques, such as planned unit developments, transferrable development rights, and special permits are encouraged where they will support housing opportunities for all income groups. The conclusions of this report were generally supported by participants in a presentation on this subject at the annual meeting of the Association of American Law Schools in Houston in December of 1976. One speaker felt that if a housing project meets HUD criteria and secures the approval of that agency, yet is still excluded, the exclusion becomes suspect. Remarks by Herbert Franklin to the Section of Property, Association of American Law Schools (Dec. 27, 1976). This would result in a situation in which a court could direct a locality to cease excluding people, which in turn would produce judicial supervision on a case-by-case basis. Id. An attorney associated with HUD took issue with this position, stating that the competence of courts to supervise the development of new housing was doubtful. Remarks by Robert DeVoy to the Section of Property, Association of American Law Schools (Dec. 27, 1976). On the whole, however, Mt. Laurel gave rise to the opinion that the judiciary and legislature would actively intervene to force local governments to accept housing of all types and for all economic groups. The implications of Warth v. Seldin, 422 U.S. 490 (1975) , on the subject of standing, and Washington v. Davis, 426 U.S. 229 (1976), on the subject of "discriminatory impact" were largely ignored.
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rewriting and supervising the implementation of the local comprehensive plan. 8 7 The feeling that Mount Laurel represented the new trend was. reinforced by Hills v. Gautreaux 88 in which the Supreme Court affirmed a comprehensive metropolitan area plan ordered by the Seventh Circuit which was to remedy the segregated housing patterns in the Chicago area. The suit was brought by some black tenants and applicants for public housing who alleged that the Chicago Housing Authority and the federal government through HUD were violating their civil rights by maintaining existing segregated housing patterns. They wanted public housing available outside the city of Chicago in the suburban areas surrounding the inner city. The court of appeals, in an opinion written by former Justice Tom C. Clark, furthered the comparison between zoning and the school desegregation cases by devoting substantial space to a discussion of a school desegregation decision-Milliken v. Bradley.8 9 That case was important because it stated that solutions involving the metropolitan area would be employed only where it was appropriate to do so. 9° On the other hand, Milliken implied that the result might be different if housing discrimination were involved. 9 1 The Gautreaux Court concluded that any effective remedial plan for the problem of housing patterns in the Chicago area would have to involve a metropolitan or suburban solution. 
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Having affirmed Gautreaux, the United States Supreme Court had presumably set the stage for a decision similar to those of the Eighth Circuit in Black Jack and the Seventh Circuit in Village of Arlington Heights v. Metropolitan Housing Development Corp. 93 Such an opinion might have adopted the view of the New Jersey court although possibly not going so far as to condemn exclusionary practices on the basis of the effect on socioeconomic classes. But such was not to come. The Supreme Court had affirmed the notion that the Chicago Housing Authority should look to the suburbs for places to build public housing and thereby break down segregated housing patterns. But what the Court gave in 1976, it partly took away in 1977, as it told the suburbs in effect that as far as equal protection was concerned they could keep out multi-family housing if that was their pleasure as long as there was no intent to discriminate racially. This was the result of the reversal on appeal of the Seventh Circuit's decision in Arlington Heights,94 and it considerably reduced the possibilities for the Chicago Housing Authority to fulfill the mandate given it in Gautreaux.
III. Arlington Heights AND THE CURRENT IMPLICATIONS OF EXCLUSION
Although Arlington Heights has greatly simplified the task of determining what is left on the federal level of the "exclusionary zoning" argument, it is still profitable to examine the undeveloped aspects of the case. The case arose from the refusal of Arlington Heights, a highly segregated 95 village outside of Chicago, to rezone a fifteen-acre parcel to permit the construction of subsidized multi-family dwellings by a non-profit housing developer. An action was filed by the developer and three blacks who wished to live in Arlington Heights, alleging that the village's refusal to rezone violated their rights under the Civil Rights Act, 96 the Fair Housing Act of 1968, 9 and the fourteenth amendment. The district court denied relief on the grounds that the Fair Housing Act was inapplicable and that the refusal to rezone constituted economic, but not racial, discrimination. 98 The court concluded that the existing zoning served the legitimate objective of preserving property values and the integrity of the village's zoning plan. 99. Id. at 211.
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In an opinion issued before the Supreme Court's decision in Washington v. Davis, °° the Court of Appeals for the Seventh Circuit reversed on the ground that the refusal to rezone had a racially disproportionate impact and therefore could be upheld only if it were shown that a compelling public interest necessitated the decision.' 0 ' The court rejected the argument that either the maintenance of the integrity of the zoning plan or the protection of neighborhood property values is a compelling state interest. 10 2 Because it seemed unnecessary, the court failed to address the issue of the applicability of the Fair Housing Act.
On a writ of certiorari, the Supreme Court reversed the circuit court, reaffirming the principle that proof of racially discriminatory intent is required to show a violation of the fourteenth amendment. 0 3 Because the village had adopted its zoning policies long before the developer sought rezoning and had applied its zoning policies consistently, the Court concluded that no discriminatory purpose lay behind the refusal to rezone.
1°4
The court of appeals' finding that the decision of the village resulted in a discriminatory "ultimate effect" was viewed as insignificant. 1 05 In the midst of the generally gloomy reception given the Arlington Heights decision, many observers failed to note that the Court remanded the case for resolution of the Fair Housing Act issue. The Court in Washington v. Davis had expressly noted that disproportionate impact may still be sufficient to make out a violation of Title VII, 1 0 6 and the application of this standard to the Fair Housing Act was an open question." 0 7 As already seen, the Eighth Circuit in Black Jack 0 8 had employed the disproportionate impact standard, stating that such a standard was in keeping with the policy objectives underlying the Act. At least two other cases consistent with Black Jack had been decided before the remand of Arlington Heights," and it seemed clear that the Seventh Circuit's disposition of the remanded Fair Housing Act question would largely determine what, if anything, was left on the federal level for developers and prospective residents who challenge a municipality's exclusionary zoning practices.
It was in this critical context that the Seventh Circuit recently determined that, at least under some circumstances, a violation of the Fair Housing Act can be established by a showing of discriminatory effect without a showing of discriminatory intent. 110 The court declined; however, to hold that proof of disproportionate impact is sufficient, of itself, to establish a violation. Using a four-part inquiry' into the circumstances under which the disproportionate impact arose, the court did not actually determine that a violation existed, but rather held that the Fair Housing Act is violated here "if there is no land other than plaintiff's property within Arlington Heights which is both properly zoned and suitable for federally subsidized low-cost housing ... "112 The case was remanded to the district court for a determination of this issue, with the order that the lower court grant the relief requested by the plaintiff unless the village shows that a suitable alternative site is available.113 112. Id. at 1294. 113. The burden of identifying a parcel within Arlington Heights which is both properly zoned and suitable for low-cost housing under federal standards was placed on the Village. Id.
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The continued availability of the Fair Housing Act to zoning plaintiffs does not, however, mitigate the significance of the Supreme Court's opinion in Arlington Heights. The case represents to a large extent a reaffirmation of the old Euclid" 4 case as reinforced by more recent decisions such as Boraas.1 5 It rejects the underlying concept of Mount Laurel 116 that, as a constitutional matter, the impact on the region and the central city as a result of exclusionary zoning in the suburbs is enough to invalidate the scheme due to economic discrimination having racial implications thus permitting the courts to intervene and force a rezoning for a variety of residential uses. In so doing, the Court has eschewed an active role for itself and for the lower federal courts. Faced with the question of whether the federal court system would take on the activist role it occupied in school desegregation matters in the 1960's, it has answered negatively. It was a choice which would have proven momentous had the Court been of a mind to take on the task. It would have involved court-directed reordering of zoning laws in suburban communities and court-ordered economic and racial integration in housing patterns. It would have ultimately realigned our society by forcibly reassigning the places where lower income people live.
It is important to understand, however, that this result will not prevent a federal court from invalidating a zoning law or action taken by zoning authorities in a situation in which it could use one or more of the criteria enunciated in Arlington Heights to show a discriminatory purpose. 117 In cases based on Golden v. Planning Board'" 8 and Construction Industry of Sonoma County v. City of Petaluma n 9 involving timed and sequential growth controls, it would appear that the question (in the federal courts) is whether the restrictions on residential uses are too exclusionary in light of the community objective of orderly growth. In other words, it would again depend largely on traditional police power considerations. 1 20 The constituat 1295. In his concurring opinion, Chief-Judge Fairchild noted that the district court had identified nine parcels that were suitably zoned, prompting him to disagree with the majority's decision to shift the burden to the Village. Id. tional "right to travel" issue presumably remains, and a community which became too exclusionary could have its plan invalidated on that basis.2 Nonetheless, Arlington Heights must permit advocates of such sequential growth plans to breathe easier. It is also important to understand that this decision did not overturn Mount Laurel. Since the decision in that case was based on the New Jersey Constitution,1 2 1 it is still the law in New Jersey and other state jurisdictions could take the same approach. Its importance as precedent has been diminished considerably, however, since a state supreme court following the New Jersey precedent will have to conclude, either that zoning which has an economically or racially discriminatory effect is unlawful under its own state constitution, regardless of what the United States Supreme Court may think, or that single-family use districts are beyond the scope of the state police power. The second possibility obviously remains, and precedents of other states could be followed. 123 The first possibility remains available, but seems improbable after Arlington Heights, since apparently the United States Supreme Court does not ascribe to the theory that zoning which has an economically or racially discriminatory effect denies equal protection. The states are more likely to be influenced by the United States Supreme Court than by New Jersey's.
IV. CONCLUSION
For a time it appeared that the new reality of zoning would be Mount Laurel and cases like it. But the new reality of Mount Laurel, after [Vol. 1977:841 Arlington Heights, has been displaced for the most part by the old reality. While issues framed more in terms of civil liberties than the taking of private property will probably continue to be asserted, the result in Arlington Heights is to limit this development. But Arlington Heights was not as unpredictable in its outcome as some may have thought. As stated earlier, it comes from a Court which is seemingly much less inclined to venture into societal restructuring by the judiciary than its predecessor of the previous decade. Secondly, the key elements of the decision represent a clear strain of thought running back to Euclid which recent cases have served to reinforce. To be specific, the Gautreaux affirmance 124 states that local governments remain free to exercise their land use powers and are not required to submit housing proposals to HUD. 1 126. 402 U.S. 137 (1971), which upheld a California constitutional provision requiring approval by local voters of public low-rent housing projects. Without saying so, this case demonstrates favoritism for the requirement of a racially discriminatory intent as opposed to the discriminatory impact test. The law was racially neutral on its face, the Court reasoned, since the housing could be occupied by anyone who qualified. Cf. City of Eastlake v. Forest City Enterprises Inc., 426 U.S. 668 (1976) (delegation of legislative powers to the people through the use of a referendum does not require the establishment of standards for guidance).
127. 422 U.S. 490 (1975) . Persons or corporations not residing in the municipality and who showed no injury resulting from the zoning practices were held to lack standing to attack the legality of the ordinance. The Court remarked that the "inability to reside in Penfield is the consequence of the economics of the area housing market, rather than of respondents' assertedly illegal acts." Id. at 506. Ct. 1932 Ct. (1977 . East Cleveland's ordinance differed from that adopted by the Village of Belle Terre in that the latter affected only unrelated individuals. The East Cleveland case involved lineal descendants (son and grandsons living with grandmother). In a 5-4 decision, the Court held that the East Cleveland ordinance was violative of due process in that it had only a tenuous relationship with the police power and sliced deeply into family association with particular reference to the "nuclear family," that is, "the tradition of uncles, aunts, cousins, and especially grandparents sharing a household along with parents and children" which tradition "has roots equally venerable and equally deserving of constitutional recognition." 97 S. Ct. at 1938-39 (Powell, J., for the majority). Despite the fact that there were four concept of the family, and particularly the single-family concept, as a value which zoning could legitimately protect as against arguments based on the exclusionary effect. In so doing, it also reinforced the legitimacy of aesthetics as a valid consideration of the public welfare, to which Berman v. Parker' 29 had given expression. And in all of this, the Court was reaffirming once again the underlying concept of Euclid that while zoning can be too exclusionary and thus become an arbitrary exercise of the police power, it is legitimate to exclude in order to protect higher uses and, particularly, to protect single-family residential uses. 130 Running throughout is a common thread which accepts the exclusionary basis of zoning under the police power and which requires a showing of a racially discriminatory intent or purpose, a clear interference with the right to travel or a direct violation of a constitutionally protected right such as privacy, before the Court will be willing to invalidate the action taken on some basis other than the traditional police power considerations.
Since the Court will receive ample criticism for Arlington Heights, it is perhaps appropriate to conclude with a few observations in its defense. The Court has not departed from its rather consistent view of zoning over the last half-century. If zoning, as an arm of planning, has any legitimacy at all, the concept of exclusion has to be accepted because that is precisely what it does. This does not validate a racially discriminatory purpose, and the Court has clearly recognized this. But to say that the impact of permitting expensive homes in suburban areas is racially discriminatory would have the effect of undercutting legitimate planning efforts and rendering uncertain the legal status of such areas. Their status, and what they would have to do to achieve racial balance, would ultimately involve the courts in the entire land-use planning process in many if not most metropolitan areas-a process which courts are ill-equipped to undertake on a long-term, comprehensive basis. Perhaps, then, the Court's reluctance to plunge the federal system into this milieu was motivated at least partly by a recognition that this is not the business of the courts and that courts are not structured to perform such tasks with much effectiveness. Moreover, it would seem that dissents in the case (one of which by Chief Justice Burger was on the technical point that the plaintiffs did not seek a variance), it would appear that the stringent wording of the East Cleveland ordinance clearly carried the "single family" definition too far and that this decision has relatively little effect on Boraas. Perhaps the strength of the Boraas decision is underlined by the fact that four dissents, three of which were individually written, could be mustered to support a provision that amounted to an attack on the family itself. Despite the Court's discussion of the "nuclear family," it must be observed that the situation of a grandchild living in a family unit with a grandmother, or a nephew living with his uncle or aunt, has never been a particularly unusual occurrence in our society. the Court's decision was motivated at least in part by the fact that the constitutional issues in terms of racial discrimination were hazy at best. Expensive suburbs are exclusionary because they are expensive, which relates to race only in the sense that this limits the market to a small number of successful minority business and professional persons. But many whites are also limited economically and there would be a rather substantial constitutional burden to bear in concluding that the mere act of purchasing a house in an affluent area is an act of racial discrimination.
The argument will be made that the Court failed to live up to the expectations of those who are most dependent upon it-the poor, the helpless, the minorities and the underprivileged. But the Court has sought on many occasions to uphold their rights and advance the reconciliation of their needs. Courts reach a point when they can effectively do no more, when solutions to problems have to be found by governmental agencies existing for that purpose. Courts can and do re-orient society through the expression of new constitutional concepts and policies. But neither the Supreme Court nor the federal court system can very effectively undertake the administrative task of reorganizing the living patterns of the entire nation. That is a task for the Congress, various federal agencies and the executive branch. It is a task which can best be accomplished through federal housing legislation, civil rights legislation and incentives of various kinds. The Court has sought to restrict the role of the federal judiciary. But in so doing, it has done no more than leave the work to those who have the power and the duty to perform it.
